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At present there is a special concern for the consumer’s protection. The right of unilateral
termination confers to one of the contracting parties the possibility to decide over keeping and
executing the contract without the other party's consent.
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1. General Consideration

At present, ensuring a high level of consumer protection throughout the Community is an
increasing concern both at EU and national level; this is put in practice by the adoption of many specific
legal rules applicable to legal relations between suppliers and consumers. The adoption of specific
methods of protection of consumer rights is necessary given the customary contract clauses and the less
favorable position that consumers have in relation to suppliers from the technical, economic and legal
point of view. The consumer’s freedom of choice, economic interests and even health are influenced by
various factors: the increasing diversity of products and services, the ability to use scientific and technical
knowledge to produce goods, the use of more diverse forms of promotion of products and services
(including the use of “aggressive” methods), the simplification and variety of contractual forms,
anticompetitive practices etc. Among the consumer protection measures a special role is played by the
rules ensuring the consumer’s freedom of choice when signing contracts; in the supplier - consumer
contracts this is accomplished through the unfair terms clause, through the full disclosure clause and
through the consumer’s unilateral right to terminate the contract. Decision time and withdrawal time are
frequently used procedures to ensure consumer protection in circumstances where supplier pressure
could trigger impairment of its consent.

2. The right of withdrawal

The right of withdrawal grants to one of the Contracting Parties the right to decide on the closing
of the contract without the consent of the other contractual partner. Given its importance, the right of
withdrawal is mentioned by many directives in the field of consumer protection. Directive no. 85/577 /
EEC to protect the consumer in respect of contracts negotiated away from business premises (Doorstep
Selling Directive) specifies in Art. 5 the consumer’s right to withdraw the consent given to a contract
within a term of at least 7 days. To exercise the right of withdrawal, the consumer must notify the supplier
within a period of at least seven days from the date of receipt of the written contract about the right of
withdrawal in accordance with the national legislation. As a result of the notification, the consumer has no
obligation to the suplier. According to art. 7, the effects of withdrawal will be governed by national law, in
particular with regard to reimbursement of payment for goods and services provided and returning the
received item. Directive 97/7 /EC states in art. 6 the consumer’s right to withdraw the consent given to a
contract in a term of at least 7 days, without penalty and without providing a reason, being required only
to bear the direct cost of returning the goods. If the consumer has exercised his right of withdrawal, the
supplier will be obliged to reimburse amounts paid by the consumer free of charge and the refund will be
made as soon as possible or, per case, within 30 days. Directive 94/47/EC on the protection of purchasers
in respect of certain aspects of contracts relating to the purchase of the right to use immovable properties
on a timeshare basis mentions in art. 5, section 1 that the purchaser is entitled to withdraw the consent
given at the conclusion of the contract without giving any reason, within 10 calendar days from the date
on which both parties signed the contract or a pre-contract. If the purchaser exercises the right of
withdrawal, he shall notify the contact person of the supplier before the deadline by means which can be
proved in accordance with national legislation in line with the procedures specified in the contract. The
deadline is met if the notification was made in writing and was sent before its expiration. If the purchaser
exercises the right of withdrawal he cannot be forced to repay, with the exception of expenditures
resulting from the conclusion of the agreement and the exercise of the right of withdrawal in accordance
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with national law; any such costs will be explicitly mentioned in the contract. Directive 2002/65/EC
concerning the distance marketing of consumer financial services (amending Council Directive
90/619/EEC and Directives 97/7/EC and 98/27 /EC) states in art. 6 the consumer’s right to withdraw the
consent given to the contract within 14 calendar days without penalty and without giving a reason; this
term may be extended to 30 days for certain contracts falling within the scope of the directive. To exercise
the right of withdrawal, the consumer must notify the supplier in accordance with national law of
evidence on paper or another durable medium.

Directive 2008/48/EC of 23 April 2008 on credit agreements for consumers strengthens the legal
protection granted to consumers in that it establishes, according to art. 14, the 14 calendar day deadline
for loan agreements, inside which the consumer may withdraw the consent given to the contract without
giving reasons; the day count shall begin on the day a copy of the credit contract is communicated to
consumer. In exercising his right of withdrawal of consent the consumer must notify the lender in writing
before the expiry of 14 days. The term is considered to be met if such a notice is dispatched before the
deadline, provided it is on paper or on another durable medium that is available and accessible to the
creditor. If the right of withdrawal is used, the consumer is obliged to repay the loan to the lender as well
as the interest accrued thereon to the date on which the loan was repaid, without any undue delay and no
later than 30 calendar days of sending the notification of withdrawal. Interest is calculated on the basis of
agreed borrowing rate. The lender is not entitled to any further compensation from the consumer in case
of withdrawal, except compensation for any non-refundable fee paid by the lender to the public
administration. It should be noted that this right is not a recent concept and is not specific to the consumer
protection domain; its existence is recognized in commercial law and civil law, although there is no clearly
set regulatory principle for it. Within the Civil Code there is the express provision concerning the right of
withdrawal under the rules of certain contracts (for example, for the lease contract concluded for an
indefinite period - art. 1436 para. 2, for the contract of deposit - art. 1616C. and for the contract of
mandate - art. 1553). Doctrine describes the right of withdrawal in those cases as an exception to the
irrevocability contract.

Basis for recognition of the right of withdrawal is art. 969 par. 2 of the Civil Code. which states

that conventions "can be revoked by mutual consent or by legally recognized causes". The above
mentioned cases fall under the incidence of the 2nd quoted thesis as being a legally recognized cause.
The existence of the right of withdrawal can be explained by the very will of both parties. On the basis of
contractual freedom, the parties may agree that one of them or both may have the right to terminate the
contract unilaterally. In this case, we no longer have an exception to the binding force of the contract, but
an expression of free will. Some laws adopted in regard to consumer protection establish the right of
withdrawal for the consumer, which is an essential tool in achieving their purpose. This right of
withdrawal is not covered in the field of general commercial contracts either. Therefore, it is not
applicable to any contract between suppliers and consumer, only to certain contracts deemed to be likely
to affect to a greater degree the freedom of decision and the economic interests of consumers. The
withdrawal right of the consumer is governed by art. 7 - 10 from Government Ordinance no. 130/2000
(republished) on consumer protection in the conclusion and distance implementation of contracts; by
Government Ordinance no. 106/1999 (republished) on contracts concluded away from business premises
(art. 8-10) and by art. 58 of Government Emergency Ordinance no.50/2010 on credit agreements for
consumers.

This law gives consumers added protection by allowing them time to reflect on the decision taken
and to monitor the way the supplier performs his duties. At the same time, through its effects, the right of
withdrawal obliges suppliers to have an honest behaviour towards the consumer and to execute the
contract properly. It is noted that the legal rules in question provide the right of withdrawal only for the
consumer and not for the supplier. This is justified by the purpose pursued by the law - to protect the
consumer but, in the absence of text explicitly to the contrary, we consider that it is possible for the
parties, by free will, to agree to also give the right of withdrawal to the supplier. Obviously, this will take
place under strict contractual conditions.

3. Legal nature of the right of withdrawal

With regards to the legal nature of the right of withdrawal in the specialized literature there have
been various opinions. Thus, one opinion states that the fact that the consumer signed the contract
represents merely one step in the gradual formation of his will. The will of a consumer is not definitive,
because he is able to reflect upon it during the established period for the right of withdrawal. It is argued
that the right of withdrawal does not affect the binding force of contract, because the exercise of this right
is restricted to a time when the contract is not finalized. This view supports a successive building of the
contract which can be considered finalized only after the expiry of the deadline for exercising the right of
withdrawal. It is not enough for the consumer’s will to be manifested at the moment of expressing
consent; it is necessary to delay this for a certain period. This view also explains why the contract has no
effect as long as it is not finalized (J. Goicovici).
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Other authors - for example, C Toader - believe that the right of withdrawal is a function of

forfeiture which can be exercised within a certain period, challenging the binding force of the contract.
We support the latter view based on the fact that that the right of withdrawal is a legal function of
recantation, thus being an exception to the principle of irrevocability of the legal act. (Recall presupposes
that the bilateral or multilateral legal act can not be terminated by the will of one party and the unilateral
legal act cannot be stopped based on the contrary will of its author). The irrevocability of the legal act
derives from the principle expressed in art. 969 par. 1 from the Civil Code, which is its guarantee: ,legal
agreements are legally binding to the contracting parties”. As a result of the willful agreement between the
parties and based on the principle of symmetry, the contract may be terminated only by will of all parties.
The ability of a single party to decide the termination of the agreement undermines this principle. We
believe that tha concept of the gradual formation of the contract cannot be sustained. Current legal
provisions do not take into consideration the expression of consent in stages. In this respect, we mention
that the legislature refers to the conclusion of the contract, providing for its signing, its contents and, in
some cases, the deadline for exercising the right of withdrawal (which is calculated starting from the
dateof signing). Furthermore, the contract takes effect immediately since there are consequences for the
already fulfilled provisions in case of use of the right of withdrawal.

The doctrine recognizes the contract concluded in stages, which implies the existence of a a
longer period of negotiations, recorded in various documents called principle agreements or pre-
contracts. These documents represent conventions subjected to the corresponding general rules; they do
not represent the actual contract. The existence of such documents is not apparent from the text of the
law. Moreover, signing a contract which requires a certain time in order to become finalized implies an
uncertain consent which is not allowed. A condition of consent is for it to be expressed with the intention
to produce legal effects. If the non-use of the right to withdrawal becomes synonimous with giving consent
then consent uncertainty remains. Failure to exercise the right may be based on reasons other than the
desire to strengthen the Convention, such as ignorance of this right.

4. The right of withdrawal under Government Ordinance no. 106/1999 on contracts concluded
away from business premises

Conclusion of contracts in areas njot dedicated to commercial activity may result in a greater
possibility of influencing the consumer will, influence which can be determined by a number of factors
such as: the location where the signing takes place, insufficient time for reflection, the unexpected nature
of the proposal coming from the supplier, lack of possibility to compare the characteristics of the product
or service with other products or services on the market, the absence of all information necessary to make
a decision. According to art. 3 of the Government Ordinance no. 106/1999 a contract is considered as
having been concluded outside business premises if it was signed:

a) during a trip organized by the supplier away from his business premises;
b) during a visit by the supplier, if it did not take place at the express request of the consumer. Such a
visit was made:

1. atthe consumer’s home where contracts can be concluded with other persons present;

2. at the consumer's workplace or at his location at the time, even if this location was

temporary, for work, study or treatment purposes;

c) in any other public places where the supplier submits a bid for goods or services he provides in order
to gain the acceptance of the consumer.

In order to protect the consumer, his right to terminate the contract is regulated under certain
conditions. The existence of such a right represents the essence of a legal contract because it cannot be
removed through a contractual clause or understanding between the parties.

The consumer must be informed in writing before or at the latest upon conclusion of the contract
about the right of withdrawal, indicating the time allocated for it and the name and address of the person
against whom he may exercise that right. The provision of the right of withdrawal in the contract does not
relieve the supplier from having to inform the consumer of this right (art. 8 para. 1) because it is
necessary for the consumer to be aware of it at the time of expressing consent. In exceptional cases, the
requirement may be considered fulfilled if the right of withdrawal is mentioned in a clause of the contract
at the time of consent, if the contract is made in writing. The period for withdrawal is 7 days and it is
calculated in different manners, depending on the object of the contract, as follows: from the date of
signing the contract if this is concomitant with delivery date of the product; from the date of signing the
service contract; from the moment when the product was received by the consumer if delivery was made
after the closing of the contract. If the consumer was not informed about the right of withdrawal or the
information was incomplete or wrong, the termination period is extended by 60 working days. If he
wishes to exercise his right of withdrawal, the consumer is required to notify the supplier in writing by
registered letter with acknowledgment of receipt; shipment date of the letter must fall within the period
specified in the contract. The law does not provide for a penalty, but it is clear that there is no valid notice
which does not satisfy these requirements. We believe that it may be permissible for the supplier to be
announced about the use of the right of withdrawal by any means which allows preservation of content of
the communication and provides evidence of such communication taking place. Furthermore, the
European Court of Justice held in Case C-423/1997 that the Directive does not preclude states from
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establishing conditions for the notification in order to ensure that the will of the customer is clearly stated
and unambiguous.The requirement that the notification be made in due timeis not sufficient since it must
also be made in writing.

Through a specific clause in the contract the parties may set a larger timeframe for exercising the
right of withdrawal. Termination of the contract exempts parties from the obligations arising from it and
all services rendered are refunded. As the European Court of Justice ruled in the case cited above, the
consumer who has exercised his right of withdrawal is not under obligation to pay damages and interest
for the non-fulfilling of a contract which no longer exists, since this would be a penalty for the consumer.
The consumer must return the products in the condition they were received, to be examined for any
necessary amendments, for normal wear and tear caused by use accoridng to the product’s instructions of
which he has been made aware (art. 12). Shipping costs are borne by the supplier (art. 15. para. 3).

The ordinance contains a provision of courtesy to the consumer, such as not to not deter the
exercise of any right of withdrawal. Indeed, following the contract, the consumer has the right to use the
property acquired; accordingly, he will not compensate the supplier for wear and tear of the goods even
though the supplier’s interests have been harmed. The basis for this is the law itself (art. 9 para. 3).

In the event that the product was not used as intended according to the instructions, the supplier
may be held to repay only part of the price, corresponding to the grade of wear and tear of the product or
corresponding to its resale value. Such a solution is based on the principle of unjust enrichment without
due cause, which is implicit in the law. However, although the law does not provide for it, in exceptional
cases full price can be refunded if the consumer did not use the property in due manner, or if the supplier
did not ensure proper information for the consumer. In the case of services contracts, right of withdrawal
cannot be exercised over the services already provided under the terms of the contract (art. 13).
Therefore, the right of withdrawal takes effect only for the future, fact which is justified because the
nature of the services makes them impossible to return. Therefore, the supplier will not be forced to repay
the amount received; he will return only the amounts for services to be rendered in the future. In turn,
within 15 days of receipt of the communication, the supplier must repay to the consumer all sums paid by
him and any corresponding expenditures (art 16. para. 1). Any clause which provides for limitations on
reimbursement amounts from the consumer shall be deemed null (Art. 16 para. 3). Even if the product
was used by the consumer, the refund will be in full, because the law allows for the return of the property
in this state.

5. The unilateral right of withdrawal according to Government Ordinance no. 130/2000
concerning consumer protection when concluding and implementing distance contracts

Distance contract is defined by art. 2. para.1 point a) of Government Ordinance no. 130/2000 as
the contract for the supply of goods or services concluded between a supplier and a consumer under an
organized system of sale, which uses exclusively, both before and at the conclusion of the contract, one or
more methods of distance communication. Therefore, the distance contract is particularized due to the
distance communication methods used to prepare and sign it. By methods of distance communication we
understand any means which can be used for concluding an agreement between supplier and consumer
and does not require the simultaneous physical presence of the two parties (art. 2 point d). We cannot
equate the distance contract and the contract concluded between absent parties (referred to in art. 35 of
the Commercial Code). The latter refers to the time that elapses between the manifestations of the will of
the parties and, according to Government Ordinance no. 130/2000, the former is defined by the use of
distance communication techniques, even if this allows a direct connection between the parties.

Given the conditions under which the contract is concluded, the unilateral right of withdrawal is
essential for the protection of consumer rights. To ensure the effective exercise of the right, the consumer
will not have to justify its will nor be required to pay additional amounts. The period in which the right
may be exercised is 10 days (art. 7 para. 1) and it is calculated according to the object of the contract, as
follows:

a) for product contracts, the term is calculated starting from the date when the consumer received the
product, provided that he was duly informed about the rule of withdrawal (obligation of the supplier
mentioned in art. 4);

b) for service contracts, the term is calculated starting from the day the contract was concluded or from
the day when the provisions of art. 4 were met, without exceeding a term of 90 days.

If the supplier fails to inform the consumer in accordance with art. 4 of the Ordinance, the period
for exercising the right of withdrawal is 90 days and begins on the date of receipt of the product or the
date of conclusion of the contract for services, as appropriate (art. 7 para. 2). It is possible that within
those 90 days the supplier will fulfill its obligation to inform the consumer. In this case, the deadline for
withdrawal will be set at 10 days after the date when the consumer was informed about his rights. (art.7,
para. 3). Exercising the right of withdrawal entails the termination of the contract and both parties will
return the received benefits. Since the contract is terminated retroactively, withholding the benefits is no
longer allowed and the supplier will refund the amount paid to him within 30 days from the date of
termination of the contract; in the same manner, the consumer will return the product supplied to him but
the supplier will incur the cost of returning. There is no reference to the state in which the property can be
returned. In the interval between the conclusion and the termination of the contract the consumer can use
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the property but, according to the law, the supplier is obliged to repay it in full without deducting from the
cost for its use. In the case of services, even though it is not possible to recover the services rendered, the
amounts paid by the consumer must be repaid. In this regard, we mention that a procedure similar to that
described in Government Ordinance no. 106/1999 cannot be applied because a special law cannot be
supplemented by another special law. We also believe that common law principles of unjust enrichment
cannot be applied because it would lead to the removal of consumer protection established by mandatory
rules. Termination of the main contract directly affects the accompanying credit contract. According to art
9, the accompanying loan contract by which the supplier credits the consumer - directly or under third
party agreement - is automatically terminated without penalties for the consumer together with the main
contract upon use of the withdrawal rights. Therefore, this clause does not cover all accompanying
contracts entered into by the consumer in connection with the main, only the contract in which the
supplier has the capacity of creditor. The purpose of the credit agreement and the fact that it is concluded
between the same parties means that once the main contract is terminated, the accompanying one is
without purpose. No further action is necessary, termination is automatic by law.

In some cases, the consumer cannot unilaterally withdraw from the contract unless the parties
have agreed otherwise (art. 10). These exceptions may be explained by the specific nature of the contract,
when restitution of the benefits is difficult/impossible or it no longer holds interest for the supplier but it
can also be explained by the consumer’s behaviour. For some situations, the random or speculative
nature of the contracts makes it impossible to terminate the contract without the will of both parties.
Article 10 lists the following contracts:

a) service contracts whose implementation has begun, with the consumer’s approval before the expiry of
10 days referred to in art. 7 para. 1;

b) contracts for the supply of goods or services whose price depends on the financial market fluctuations
that cannot be controlled by the supplier;

c) contracts for the supply of goods made to consumer specifications or clearly personalized products,
and those who, by their very nature, cannot be returned or are liable to deteriorate or expire rapidly;

d) contracts for the supply of audio / video recordings or software products which were unsealed by the
consumer;

e) contracts for the supply of newspapers, periodicals and magazines;

f) contracts for gaming and lottery services.

6. The right of withdrawal under Government Emergency Ordinance no. 50 of June 9, 2010
regarding consumer credit agreements

In chapter V, section 1, art. 58, the consumer is given the right to withdraw from the credit
contract. Thus, according to the above mentioned text of law, the consumer has a period of 14 calendar
days in which to withdraw from the credit agreement without giving any reason. Withdrawal period is
calculated from one of the following dates:

a) the conclusion of the credit contract;
b) the date on which the consumer is made aware of the terms, conditions and information in accordance
with art 33-49 (if that day is later than the date referred to in point a).

In the situation when the consumer decides to exercise its right of withdrawal, two obligations are
incumbent on this. The first is to notify the creditor based on the information provided by him pursuant to
art. 46, para 1, point q); this must be done before the expiry of the withdrawal deadline. The second
obligation incumbent on the consumer is pay to the creditor the sum already drawn and its interest from
the date on which it was used up to the date on which it was repaid. Interest is calculated on the basis of
agreed rate. Exercising the right of withdrawal shall take effect from the date of dispatch of the
notification by the consumer. In accordance with art 60, the creditor is not entitled to any other
compensation from the consumer in case of withdrawal, with the exception of the compensation for any
non-refundable fee paid by the creditor to the government. In addition, if the creditor or a corresponding
third party provides an auxiliary service pertaining to the credit contract and the consumer exercises his
right of withdrawal from the contract under the provisions of this section, the consumer's obligations
resulting from the auxiliary service cease.

In connection with the right of withdrawal is also necessary to mention that the Monitorul Oficial,
Part [, no. 497 of 19 July 2010 published Law no. 161/2010 amending art 84 of Law no. 296/2004
concerning the Consumer Code and Law no. 193/2000 on unfair terms in contracts concluded between
suppliers and consumers. In this manner new regulations are introduced on the termination of contracts
which state that the consumer's right to terminate the contract cannot be canceled or restricted by any
contractual clause or understanding between the parties since, by law, such a provision is considered null
and void. Also, it provides that the parties’ rights to fair compensation will not be affected in case of
unilateral termination. The law amends the list of the clauses considered unreasonable. Thus, it is
considered unfair terms, among others, those contractual provisions that restrict or cancel the consumer's
right to terminate or unilaterally terminate the contract, in cases where:
= the supplier unilaterally changed the terms set out in point e) of the list, i.e. the contractual provisions

entitling the supplier to alter unilaterally without the consent of the consumer the terms of the
characteristics of products and services to be provided or the delivery deadline of a product or a
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service;

= the supplier failed to fulfill its contractual obligations;

= the supplier imposed on the consumer by means of contract, clauses relating to payment of a fixed
amount in case of unilateral termination.

7. Exercising the right of withdrawal and its effects

From the way in which the consumer's right to terminate a contract is regulated by normative
acts mentioned above we can extrapolate several of its general characteristics as follows:

a) The right of the consumer to be informed. The right of withdrawal is one of the issues on which
information dissemination is within the responsibilities of the supplier, even if it is provided by law. It
thus aims to ensure the consumer’s effective knowledge of his legal rights, which is mirrored in the
methods chosen for dissemination. The supplier must notify the consumer of the right of withdrawal in
writing or on another durable medium, the law going so far as to specify the content of this notification.

b) The consumer may exercise the right of withdrawal without being held to explain why he chose
to use the opportunity provided by law. The right of withdrawal is therefore discretionary, it is not
susceptible to abuse of rights and cannot be censored in a court of law. However, judicial control can be
exercised over the abiding to formal requirements; for example the law mandates the deadline set for
exercising this right and how the consumer will communicate this to the supplier.

To cause results the consumer does not require consent from the supplier, who cannot oppose the
right of withdrawal on legal grounds. Because of these characteristics, the right of withdrawal may be a
qualified as a right of protest, which awards the holder the power to intervene unilaterally in the existing
legal situation in order to modify, terminate or create a new situation. Essential in the case of multiple
consumers is the main / lead consumer’s opportunity to dispose of the legal relationship between the
parties, the other contractual partners being obliged to obey.

c) To ensure the effectiveness of this law, the consumer cannot be forced to pay any other
expenses than those expressly provided by law and he cannot be ordered to pay compensation for any
damage brought to the supplier’s interests. The ,,no charge” quality of this right is an essential element in
protecting the consumer, who would be deterred from capitalizing his claims if these were conditioned by
certain expenses.

The procedure for exercising the right of withdrawal is simplified and it supports the consumer
whose rights were harmed by establishing complex formalities and should take time to be realized. As a
general rule, the consumer is required to meet the deadline provided by law, which is relatively low, so
that consumer rights are not affected and uncertainty regarding legal rights is not generated.

d) Exercising the right of withdrawal retroactively terminates the contract, with the consequent
return of benefits. As the contract is terminated retroactively, withholding the benefits is without cause.
Thus, thesupplier will refund the amount paid and the consumer shall return the product supplied to him,
incurring costs for returning it.

The right of withdrawal is an important tool to guarantee freedom of will of the consumer and legal
equality of the contracting parties. Although the right of withdrawal is a cheaper alternative for consumers,
they can resort to other means available through either common law or specific regulations in this matter.
For example, the consumer may require the cancellation of the contract on the basis of dubious consent or he
may require the annulment of a clause as unfair, because a special provision cannot supersede another
provision having the same character and it cannot rule out any general provision which has legal basis.
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